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The Americans with Disabilities Act’s broad remedial purpose is to prohibit discrimination against individuals with disabilities who want to work and who are qualified to work.  In enacting the ADA, Congress made clear that “the Nation’s proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living, and economic self-sufficiency for such individuals.”
  In defining a “qualified individual”, the ADA looks at whether an individual with a disability is qualified for the specific position at issue, not at whether s/he is qualified for work in general.

The definition of disability is three pronged and means, with respect to an individual 1) a physical or mental impairment that substantially limits one or more of the major life activities of such individual; 2) a record of such an impairment; or 3) being regarded as having such an impairment.  A qualified individual with a disability is an “individual with a disability who satisfies the requisite skill, experience, education and other job-related requirements of the employment position such individual holds or desires and who, with or without reasonable accommodation, can perform the essential function of such position”.
  The definition of the term “qualified individual with a disability” reflects this remedial purpose.   Accordingly, the definition 1) requires an individualized assessment of a particular individual’s capabilities; 2) focuses on the essential functions of a particular position; 3) looks at particular positions, not work in general; and 4) considers whether a person can work with reasonable accommodations.

The determination of whether a person is a “qualified individual with a disability” requires an individualized, case-by-case assessment of the specific abilities of the person, the specific requirements of the position that the person holds or desires, and the manner in which the person may be able or enabled to meet those requirements.
 The issues is whether a particular individual with a disability is qualified for a particular position, not whether the individual or a group of individuals with a disability is qualified for a class of positions. 

Under the ADA, employers may justify their use of qualification standards that screen out or tend to screen out or otherwise deny a job or benefit to an individual with a disability, so long as such standards are job-related and consistent with business necessity and performance cannot be accomplished by reasonable accommodation.

Further, the definition of the term “qualified individual with a disability” expressly requires consideration of whether the individual can perform essential functions with reasonable accommodation.  The ADA requires employers to provide reasonable accommodation to the known physical or mental limitations of otherwise qualified individuals with disabilities unless doing so would result in undue hardship.
  This reasonable accommodation requirement is critical to achieving the goals of the ADA. 

In general, a reasonable accommodation is any change in the work environment or in the way things are customarily done that enables an individual with a disability to enjoy equal employment opportunities. 
  Some of the most common accommodations an employer may be required to provide are job restructuring, part-time or modified work schedules, modifications of equipment or devices, and other similar accommodations.
  The ADA operates to create an affirmative duty for employers to reasonably accommodate individuals with disabilities.  Typically, it is not a reasonable accommodation to permit the employee to show up for work in a sporadic and unpredictable manner.

The assessment of whether an individual with a disability is qualified should be based on the capabilities of the individual with a disability at the time of the employment decision.  It should not be based on speculation that the individual may become incapacitated in the future.
  The possibility of future injury should never act as a disqualification under the ADA.

Individualized Assessment of the Particular Individual and the Particular Position

Unlike the definitions under other statutory and contractual schemes, which permit generalized inquiries, the definition of “qualified individual with a disability” under the ADA always requires an individualized inquiry into the ability of a particular person to meet the requirements of a particular position.
  The ADA inquiry looks at whether an individual can perform the essential functions of a particular position, not whether s/he is unable to work in general.  The ADA presumes that individuals with disabilities can work.

The essential functions of a job are “the fundamental job duties of the employment position the individual with a disability holds or desires,” but they do not include the marginal functions of the position.  29 C.F.R. § 1630.2(n)(1)(2001).  Whether a function is essential is evaluated on a case-by-case basis by examining a number of factors.  Those factors include (1) the employer’s judgment, (2) the written job description, (3) the amount of time required to perform the function, (4) the consequences of not requiring the function to be performed, (5) the terms of any collective bargaining agreement, (6) the work experience of previous employees who performed the job, and (7) the current work experience of employees performing similar jobs.  Davis v. Florida Power & Light Co., 205 F.3d 1301, 1305 (11th Cir. 2000).

Frequent absences from work may render an employee unqualified when attendance is an essential function of the job, but each case must be evaluated on its facts.  A professor must be able to attend classes, but a secretary who misses nine days in a year, but has neither impeded her ability to conduct business transactions in a timely manner nor resulted in lost profits is a qualified individual.

In Earl v. Mervyns, Inc., 207 F.3d 1361 (11th Cir. 2000), the plaintiff had an obsessive compulsive disorder which manifested itself through tardiness.  The plaintiff, however, was in a supervisory position and the functions of her position included relief of the prior supervisor.  The Court held that punctuality may be an essential function of the job, and that the individual was not a qualified individual.   

Reasonable Accommodations

A reasonable accommodation with the employee’s existing job is preferred.  The duty to reassign is not absolute.  Any reassignment must be reasonable.  The employer must make a good faith effort to determine whether a position is available, which may include participating in an “interactive process” with the employee.  The duty to reassign is limited to existing jobs with the company.  The existing job must be vacant.  Reassignment does not require promotion.  Employers may choose the preferred reassignment, and an employer is not obligated to provide the employee with the accommodation which he or she requests or prefers.  The employee must be qualified to perform the new assignment, with or without reasonable accommodation.  No reassignment need be offered if it would create an undue hardship on the employer.

In Gaston v. Bellingrath Gardens & Home, Inc., 167 F.3d 1361, 8 AD Cases 1862 (11th Cir. 1999), the court held that there is no obligation to provide accommodations unless a specific request for accommodation is made.   The manager told an employee with lifting problems that the job required lifting of up to 50 pounds.  The plaintiff told the employer she could not meet those requirements and resigned.  Her failure to request a specific accommodation bars her claim.

In Lucas v. W.W. Grainger, Inc., 257 F.3d 1249 (11th Cir. 2001), the court held that an accommodation was reasonable if it enables the employee to perform the essential functions of the job.  The plaintiff bears the burden of identifying an accommodation and of demonstrating that the accommodation allows him to perform the job’s essential functions.  Job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices or other similar accommodation.  A reassignment to a vacant position does not have to include a removal of another employee or a promotion.

Collective Bargaining Agreement

The Supreme Court held in Wright v. Universal Maritime Service Corp., 525 U.S. 70, 119 S.Ct. 391, 142 L.Ed. 2d 361, 8 AD Cases 1429 (1998), that in order for a collective bargaining agreement to waive employees’ rights to a federal judicial forum for statutory anti-discrimination claims, the agreement to arbitrate such claims must be clear and unmistakable.  In Wright, plaintiff brought a claim under the ADA alleging that his employer had violated this statute by refusing to employ him following the settlement of a claim for permanent disability benefits for job-related injuries.  The district court dismissed the case on the ground that the plaintiff had failed to pursue his claim through arbitration as required by the collective bargaining agreement.  The Fourth Circuit affirmed.  The Supreme Court reversed and remanded finding that the collective bargaining agreement’s arbitration clause was very general, and did not contain a specific waiver of rights under the ADA or any other anti-discrimination statute.

Social Security/ Workers Compensation Disability

Assessing whether a person can work with reasonable accommodation is a key part of determining if the person meets the ADA definition of the term “qualified individual with a disability”.  Unlike the ADA definition, however, the definition of disability under the Social Securities Act, workers compensation laws and disability insurance plans do not consider whether a person can work with a reasonable accommodation.  Thus, a person may be deemed unable to work and be awarded disability benefits, even though s/he can perform the essential functions of a particular position with reasonable accommodation.

In Cleveland v. Policy Management Systems Corp., 526 U.S. 795 (1999), the Supreme Court resolved the split in the circuits on the issue of the impact of an application for Social Security disability benefits on an ADA action by holding that the lower court erred by holding that an application for or receipt of Social Security benefits creates a presumption that the claimant or recipient of such benefits is judicially estopped from asserting that she is a qualified individual with a disability under ADA.  The Court held that no such presumption was created by an application for or statements made in the course of applying for Social Security or other similar benefits may be evidence in the later ADA case on the issue of whether the person can perform the essential functions of the job.

Judicial Estoppel

Judicial estoppel precludes a party who has successfully maintained a position in one judicial proceeding from asserting a contract position in another proceeding.  It is a “principle of fairness” designed to preserve the integrity of the judicial process. 
  The doctrine protects the integrity of the judicial process by “minimizing the danger of a party contradicting a court’s determination based on the party’s prior position,” thereby resulting in “inconsistent court determinations.”
   Several courts have held that an individual who asserts that s/he is both “totally disabled” and a “qualified individual with a disability” has not necessarily made inconsistent representations.  Accordingly, the doctrine of judicial estoppel should not be used to prevent the individual from raising an ADA claim.  Individuals should not have to chose between applying for disability benefits and vindicating their rights under the ADA.

Timing

It is possible that an individual can be “totally disabled” at one point and can later be able to return to work or become totally disabled after a period of being able to work.  It is therefore necessary to review what the person said about his/her condition at the time of his/her application for disability benefits and what s/he maintained his/her condition was at the time of the alleged discrimination (i.e., was the condition at time to which the application refers different from condition at time of alleged discrimination?)

Direct Threat

An individual is not “otherwise qualified: under the ADA if he poses a direct threat to the health or safety of himself or others.  This includes a person who cannot meet a general safety standard promulgated by the federal government and applicable to the job he seeks.

If an individual can perform the job, but only with difficulty, he or she may be qualified.  If the work activities are expected to exacerbate the individual’s disability, however, the individual may be found not qualified.  A plaintiff who could not continue working without engaging in activities that her physician had specifically recommended she avoid was not qualified, despite her willingness to suffer the pain and further damage to her health.

In LaChance v. Duffy’s Draft House, Inc., 146 F.3d 832, 8 AD Cases 652 (11th Cir. 1998), the court held that an employer can reasonably determine that an employee poses an unacceptable risk of harm even where a previous employer found the risk acceptable.  Plaintiff, who suffered from seizures, was discharged from his line cook job.  Plaintiff attempted to prove that he was not a direct threat by showing that he had worked safely at other employers.  Nevertheless, in light of plaintiff’s own admissions concerning his condition and the statements of his doctor indicating that he posed a risk of harm, the court found that the plaintiff posed an unacceptable level of risk due to his continuous seizures.

In Doe v. Dekalb County School District, 145 F.3d 1441, 8 AD Cases 1475 (11th Cir. 1998), the court reversed the district court’s ruling that an HIV positive physical education teacher posed a direct threat to health and safety, because the district court failed to make factual findings supporting a risk of sufficient magnitude.  The district court determined that he posed only a “remote and theoretical: risk to the students.  Id. at 1445.  The court ruled he was otherwise qualified to be a teacher.  Doe’s school wanted to transfer him to another position where he would not be in contact with children.

In Waddell v. Valley Forge Dental Associates, Inc., 276 F.3d 1275 (11th Cir. 2001), a dental hygienist was diagnosed with HIV.  His employer refused to allow him to continue treating patients.  The court held that a person who poses a significant risk of communicating an infectious disease to others is not otherwise qualified, if a reasonable accommodation will not eliminate the risk.  In making this determination, the employer must look at the nature of the risk, how the disease is transmitted, the duration and severity of the risk and the probabilities of transmittal.  The court held that the decision must be reasonable in light of the available medical evidence, irrespective of whether the decision was made in good faith.  The decision must be grounded in medical or otherwise objective, scientific evidence. The court found that the factors involved – sharp instruments and routine bleeding – combined with the risk that a patient would be stuck or pricked, was too severe a risk for the transmission of HIV, based on the available medical evidence.    
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� See School Bd. of Nassau County v. Arline, 480 U.S. 273, 287 (1987)(noting that an individualized inquiry into whether a person is "otherwise qualified" for purposes of section 504 of the Rehabilitation Act is essential to the goal of protecting individuals with disabilities "from deprivations based on prejudice, stereotypes, or unfounded fear").
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� Moreover, some individuals with disabilities who have applied for disability benefits later seek employment when they learn of jobs that they can do with reasonable accommodation. Where such individuals believe that they were not hired for such positions because of discrimination, they should not be precluded from bringing an ADA claim merely because they previously applied for disability benefits stating that they were "totally disabled" or "unable to work."





