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LexisNexis(R) Headnotes

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Failures to State Claims
Civil Procedure > Pleading & Practice > Pleadings >
Complaints > Requirements

[HN1] A complaint should not be dismissed for failure to
state a claim unless it is clear that no set of facts could be
proven that would support a claim for relief. A court
accepts all well-pleaded allegations as true and views the
motion in the light most favorable to the non-moving
party. Furthermore, the Federal Rules of Civil Procedure
do not require a claimant to set out in detail all the facts
upon which the claim is based. All that is required is a
short and plain statement of the claim. Fed. R. Civ. P.
8(a)(2). Thus, the threshold of sufficiency that a com-
plaint must meet to survive a motion to dismiss for fail-
ure to state a claim is exceedingly low.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Affirmative Defenses

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Failures to State Claims
[HN2] A motion to dismiss for failure to state a claim
may be granted where an affirmative defense is apparent
from the face of the complaint.

Civil Procedure > Justiciability > Standing > General
Overview

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Elements

[HN3] Under the federal Fair Housing Act (FHA), an
aggrieved person is entitled to bring suit where he, she,
or it has been injured by a discriminatory housing prac-
tice. 42 U.S.C.S. 8§ 3602(i)(1) and 3610(a)(1)(A). In
order to have standing under the FHA, a plaintiffs must
allege the Article 111 minimum of injury in fact. There
are three minimum constitutional requirements for stand-
ing: (1) a plaintiff must allege an actual or imminent in-
jury, (2) the injury must be traceable to the alleged
unlawful conduct, and (3) the relief requested must be
likely to remedy the plaintiff's injury.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Governments > Legislation > Interpretation

[HN4] The federal Fair Housing Act (FHA) and the Flor-
ida Fair Housing Act are substantively identical. The
Florida Fair Housing Act contains statutory provisions
that are substantively identical to the FHA, and the facts
and circumstances that comprise the federal and state fair
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housing claims are the same. In addition, Florida courts
have found the application of federal law to be persua-
sive in interpreting the Florida statute.

Civil Procedure > Justiciability > Standing > Injury in
Fact

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Elements

[HN5] The only injury which need be shown to confer
standing on a fair-housing agency under the federal Fair
Housing Act is deflection of the agency's time and
money from counseling to legal efforts directed against
discrimination.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Governments > Legislation > Statutory Remedies &
Rights

[HN6] While a statutory right, such as those protected by
the federal Fair Housing Act, can be waived, such a
waiver must be knowing and intentional.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Governments > Legislation > Statutes of Limitations >
Time Limitations

[HN7] A two-year statute of limitations exists for bring-
ing an action under the federal Fair Housing Act. 42
U.S.C.S. 8 3613(a)(1)(A).
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Governments > Legislation > Statutes of Limitations >
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[HN8] See 42. U.S.C.S. § 3613(a)(1)(A).

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Governments > Legislation > Statutes of Limitations >
Extension & Revival

[HN9] Where a plaintiff alleges a pattern of discrimina-
tion under the federal Fair Housing Act (FHA) and vari-
ous acts are related to that pattern, the statute of limita-
tions is applied differently than it would be applied
where a plaintiff alleges discrete acts of discrimination.
Pursuant to the FHA, where a plaintiff challenges not
just one incident of conduct violative of the FHA, but an
unlawful practice that continues into the limitations pe-

riod, the complaint is timely when it is filed within 180
days of the last asserted occurrence of that practice. The
continuing violation doctrine permits a plaintiff to sue on
an otherwise time-barred claim when additional viola-
tions of the law occur within the statutory period.

Civil Rights Law > General Overview

Governments > Legislation > Statutes of Limitations >
Extension & Revival

[HN10] The fact that a series of discriminatory or other-
wise unlawful acts is indeed a series, a continuum, rather
than a concentration of unrelated acts, will delay the
deadline for suing with respect to the earliest acts in the
series only if their character was not apparent when they
were committed but became so when viewed in the light
of the later acts.

Governments > Legislation > Statutes of Limitations >
Extension & Revival

[HN11] The continuing violation doctrine is premised on
the equitable notion that the statute of limitations ought
not to begin to run until facts supportive of the cause of
action are or should be apparent to a reasonably prudent
person similarly situated.

Evidence > Judicial Notice > Adjudicative Facts > Pro-
ceedings in Other Courts

Evidence > Judicial Notice > Adjudicative Facts > Pub-
lic Records

[HN12] Fed. R. Evid. 201 states that a court can take
judicial notice of court filings and other matters of public
record.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Family Status Discrimination
[HN13] Under the federal Fair Housing Act, familial
status is defined, in short as one or more children, under
18 years of age, living with a parent or legal guardian. 42
U.S.C.S. 8 3602(k)(1).

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Family Status Discrimination
Evidence > Procedural Considerations > Burdens of
Proof > Allocation

[HN14] In order to state a claim for disparate treatment
on the basis of familial status under the federal Fair
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Housing Act, a plaintiff must allege that other similarly
situated individuals were treated differently than they
were on the basis of their familial status.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Evidence > Procedural Considerations > Burdens of
Proof > Allocation

[HN15] In order to state a claim for disparate impact
under the federal Fair Housing Act, a plaintiff must al-
lege that a specific policy caused a significant disparate
effect on a protected group.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Prohibited Acts

Evidence > Procedural Considerations > Burdens of
Proof > Allocation

[HN16] 42 U.S.C.S. § 3617 prohibits retaliation for the
exercise of a right protected by the Fair Housing Act
(FHA). In order to state a cause of action for retaliation
in violation of the FHA, a plaintiff must allege (1) that he
or she engaged in protected activity, (2) that he or she
suffered adverse actions, and (3) that the adverse action
was causally related to the protected activity.

Business & Corporate Law > Nonprofit Corporations &
Organizations > Management Duties & Liabilities
[HN17] Fla. Stat. § 617.0834 holds that officers and di-
rectors of not-for-profit corporations are generally im-
mune from personal liability for corporate acts.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act
[HN18] It is clear that the federal Fair Housing Act al-
lows for claims to be brought against individual defen-
dants. 42 U.S.C.S. §§ 3605(a) and 3602(d).

Business & Corporate Law > Nonprofit Corporations &
Organizations > Management Duties & Liabilities

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

[HN19] Fla. Stat. § 617.0834 does not protect against
willful violations of rights protected by the federal Fair
Housing Act. Fla. Stat. § 617.0834(1)(b)(3) states that
the statute's immunity does not apply where the officer's
breach his or her duties constitutes recklessness or an act
or omission which is committed in bad faith or with ma-

licious purpose or in a manner exhibiting wanton and
willful disregard of human rights, safety, or property.

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Fair Housing Act

[HN20] It is clear that an employee acting in the course
and scope of her employer is still liable for her own
unlawful conduct under the federal Fair Housing Act.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers, & Objections > Motions to Strike > General
Overview

[HN21] Fed. R. Civ. P. 12(f) provides that a court may in
its discretion order stricken from a pleading any redun-
dant, immaterial, impertinent, or scandalous matter.
However, a court will not exercise its discretion under
the rule to strike a pleading unless the matter sought to
be omitted has no possible relationship to the contro-
versy, may confuse the issues, or otherwise prejudice a

party.
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OPINION BY: Jose E. Martinez

OPINION
[*1006]

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANT BOTANICA'S MOTION TO
DISMISS AND DENYING INDIVIDUAL DEFEN-
DANTS' MOTION TO DISMISS

THIS CAUSE came before the Court upon Defen-
dant's Motion to Dismiss the Plaintiffs' Amended Com-
plaint (D.E. No. 25) and Defendants' Morton Pollack,
Maria Bueno, Charles Nash, Arthur Hanlon, Michael
McCoay, and Carol Pasch Motion to Dismiss the Plain-
tiffs' Amended Complaint (D.E. No. 43). Plaintiffs, a
not-for-profit corporation, Housing Opportunities Project
for Excellence, Inc. ("HOPE"), and a number of residents
of a condominium community, Antonio Bosque, Teresita
Gyori, Carolyn Bosque, Athena Bosque, Anthony
Bosque ("Gyoris" of "Gyori family"), Peter Isern, Blanca
Isern, Peter Isern, Jr., Lauren Isern, Nicholas [**3] Isern
("Iserns™ or "Isern family™), Hector Ceballos, Blanca
Ceballos, Andres Marrero, Brandon Ceballos, and Hector
Antonio Ceballos ("Ceballoses” or "Ceballos family"),
have filed suit against Defendants, the condominium's
home owners' association, Key Colony No. 4 Condomin-
ium Association, Inc., also known as Botanica
("Botanica"), its board members, Morton Pollock, Maria
Bueno, Charles Nash, Arthur Hanlon, and Michael
McCoy ("board members"), and the property manager
and employee of the board, Carol Pasch ("Pasch™), alleg-
ing violations of the Federal Fair Housing Act and the
Florida Fair Housing Act. Both Botanica and the indi-
vidual Defendants have filed motions to dismiss. Defen-
dants cite Federal Rule of Civil Procedure 12(b)(6) and
argue that Plaintiffs have failed to state a claim upon
which relief can be granted. Botanica also cites Federal
Rule of Civil Procedure 12(f) and asks in the alternative
that portions of Plaintiffs' Amended Class Action Com-
plaint be stricken. For the reasons discussed herein, the
Court grants in part and denies in part Defendants' mo-
tions to dismiss and declines to strike [**4] any portion
of Plaintiffs' Amended Class Action Complaint.

I. Relevant Procedural and Factual Background

[*1007] Plaintiffs have filed an amended complaint
alleging that Defendants enforced a number of regula-
tions that actively discriminate against families with
children. Plaintiffs point to certain rules regarding use of
the pool, use of the Botanica club, use of the beach, and a
number of other general restrictions. Plaintiffs allege that
in 2001, Botanica announced that it would be enforcing
an occupancy restriction which limits the number of oc-
cupants of each apartment to four people on all new rent-
als and purchases of property in the building. However,
Plaintiffs allege that the occupancy restriction was not
enforced until 2003 and then only selectively.

The Ceballoses specifically allege that enforcement
of this occupancy restriction has prevented them from
moving into their unit. * The Ceballoses purchased their
unit in building four in July 2005, and in December
2005, they began to inquire about moving into their unit.
Plaintiff Hector Ceballos spoke with Defendant Carol
Pasch to make certain they could begin making plans to
move into the unit because they were aware [**5] of the
occupancy restriction and Blanca Ceballos had given
birth to another child since purchasing the unit, increas-
ing the number of persons who would be inhabiting their
unit to five. Plaintiffs allege that Pasch initially assured
them that they could move into their unit; however, on
January 17, 2006, Botanica sent a letter informing them
they could not move into their unit citing the occupancy
restriction.

1 Subsequent filings in this case state that the
Ceballoses have now moved into their unit and
that one of their sons is living with family mem-
bers in another state.

Plaintiffs have alleged that all of these actions con-
stitute a violation of the Federal Fair Housing Act and
the Florida Fair Housing Act because they demonstrate
familial status discrimination. Plaintiffs ask for injunc-
tive relief, actual damages, punitive damages, attorneys
fees, and costs. Plaintiffs previously filed an emergency
motion for preliminary injunction, which this Court de-
nied. See (D.E. No. 23). The Court ordered Plaintiffs
[**6] to file an amended complaint after an initial re-
view of the complaint revealed that the allegations were
vague and that it was difficult to discern what claims
Plaintiffs were making. Id. Because Plaintiffs were re-
quired to file an amended complaint, a pending motion to
dismiss filed by Botanica was denied as moot. Id. Plain-
tiffs have now filed an amended complaint alleging three
counts including a disparate treatment claim, a disparate
impact claim, and a retaliation claim. This amended
complaint has also added a number of individual Defen-
dants, namely the Botanica board members and property
manager Carol Pasch. The Court now considers Defen-
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dant Botanica's second motion to dismiss and the indi-
vidual Defendants' first motion to dismiss.

I1. Legal Standard

[HN1] A complaint should not be dismissed for fail-
ure to state a claim unless it is clear that no set of facts
could be proven that would support a claim for relief.
Hishon v. King & Spalding, 467 U.S. 69, 73, 104 S. Ct.
2229, 81 L. Ed. 2d 59 (1984). See also Bracewell v.
Nicholson Air Servs., Inc., 680 F.2d 103, 104 (11th Cir.
1982). The court accepts all well-pleaded allegations as
true and views the motion in the [**7] light most favor-
able to the non-moving party. Hishon, 467 U.S. at 73.
Furthermore, the Federal Rules of Civil Procedure do not
require a claimant to set out in detail all the facts upon
which the claim is based. See Conley v. Gibson, 355 U.S.
41, 47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957). All that is
required is a "short and plain statement of the claim.”
Fed. R. Civ. P. 8(a)(2) (2004). Thus, "[t]he threshold of
sufficiency that a complaint must meet to survive a mo-
tion to dismiss for failure to state a claim is . . . 'exceed-
ingly low." Ancata v. Prison Health Servs., Inc., 769
F.2d 700, 703 (11th Cir. [*1008] 1985) (quoting Qual-
ity Foods de Centro Am., S.A. v. Latin Am. Agribusiness
Devel., 711 F.2d 989, 995 (11th Cir. 1983)). In addition,
[HN2] a motion to dismiss may be granted where an af-
firmative defense is apparent from the face of the com-
plaint. See Marsh v. Butler County, 268 F.3d 1014, 1022
(11th Cir. 2001) (stating that "[a] complaint is also sub-
ject to dismissal under Rule 12(b)(6) when its allega-
tions-on their face-show that an affirmative defense bars
recovery on the claim.”).

1. [**8] Analysis

In the spirit of including every conceivable argu-
ment, Defendants have raised a number of issues in their
motions to dismiss. Defendant Botanica argues: (1) that a
number of the Plaintiffs lack standing, (2) that the Cebal-
loses have waived any claim of discrimination, (3) that
the statute of limitations has run on both the Gyoris's
claims and the Iserns's claims, (4) that Plaintiffs have
failed to state a claim for disparate treatment, (5) that
Plaintiffs have failed to state a claim for disparate im-
pact, and (6) that Plaintiffs have failed to state a claim
for retaliation. 2 In the alternative, Botanica asks that all
references to Key Colony Home Owners Association
("KCHOA") be stricken from the Amended Class Action
Complaint as "immaterial, impertinent or scandalous"
under Federal Rule of Civil Procedure 12(f). The indi-
vidual Defendants have adopted all of Botanica's argu-
ments and also argue that the board members and Pasch
cannot be held individually liable. For the reasons dis-
cussed below, the Court finds all of these arguments with
the exception of the statute of limitations argument in
regard to Teresita Gyori and the argument [**9] that

Plaintiffs fail to state a retaliation claim, are without
merit.

2 In a footnote, Botanica also appears to be ar-
guing that this Court should dismiss this case
against Teresita Gyori for nonpayment of costs as
her previous action, Gyori v. Key Colony Home-
owners Association, et. al., case number 04-
22672-CIV-MORENO was essentially voluntar-
ily dismissed. As the Court stated at oral argu-
ment on the motion for injunction and the previ-
ous motion to dismiss, it is crystal clear from the
docket that case number 04-22672-CIV-
MORENO was dismissed without prejudice be-
cause all parties, that means both Teresita Gyori
and Botanica, failed to comply with a court order.
There was no voluntary dismissal and nothing
that could ever be conceivably considered "akin"
to a voluntary dismissal in that case. See (D.E.
No. 64 in Case No. 04-22672-CIV-MORENO).

A. Standing

Botanica argues that Plaintiffs HOPE, the Gyoris,
and the Iserns lack standing and therefore, their claims
should be dismissed. [HN3] Under the Federal [**10]
Fair Housing Act ("FFHA" or "Fair Housing Act™) ® an
"aggrieved person" is entitled to bring suit where he, she,
or it has been "injured by a discriminatory housing prac-
tice." 42 U.S.C. § 3602(i)(1); 42 U.S.C. § 3610(a)(1)(A).
In order to have standing under the FFHA, Plaintiffs
must allege [*1009] the Article Il minimum of injury
in fact. See Havens Realty Corp. v. Coleman, 455 U.S.
363, 372, 102 S. Ct. 1114, 71 L. Ed. 2d 214 (1982).
"There are three minimum constitutional requirements
for standing: (1) the plaintiff must allege an actual or
imminent injury; (2) the injury must be traceable to the
alleged unlawful conduct; and (3) the relief requested
must be likely to remedy the plaintiff's injury.” Jackson
v. Okaloosa County, Fla., 21 F.3d 1531, 1537 (11th Cir.
1994). See also Havens, 455 U.S. at 376. Here, the Court
finds Plaintiffs have sufficiently alleged their standing.

3 Plaintiffs have brought suit under both the
Federal Fair Housing Act and the Florida Fair
Housing Act; however, [HN4] the statutes are
substantively identical. See Loren v. Sasser, 309
F. 3d 1296 (11th Cir. 2002) ("The Florida Fair
Housing Act contains statutory provisions that
are substantively identical to the [Flederal Fair
Housing Act, and the facts and circumstances that
comprise the federal and state fair housing claims
are the same.”). In addition, the Florida courts
have found the application of federal law to be
persuasive in interpreting the Florida Act. See
Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d
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DCA 2002) (stating that "[i]n considering the ap-
plication of the Florida Fair Housing Act . . . . the
application of the FHAA by the federal courts . . .
[is] instructive and persuasive."). Thus, the Court
will only discuss Federal law as it relates to the
fair housing act unless otherwise noted, however
this anlaysis equally applies to Plaintiffs' claims
made under the Florida Fair Housing Act.

[**11] Botanica argues that HOPE has not alleged
sufficient injury to demonstrate that it has standing to
bring this action. However, [HN5] "the only injury which
need be shown to confer standing on a fair-housing
agency is deflection of the agency's time and money
from counseling to legal efforts directed against dis-
crimination.” Village of Bellwood v. Dwivedi, 895 F.2d
1521, 1526 (7th Cir. 1990). See also Havens, 455 U.S. at
379 (where the Court stated that because HOME, a non-
profit organization, broadly alleged that "petitioners'
steering practices have perceptibly impaired HOME's
ability to provide counseling and referral services for
low-and moderate-income homeseekers, there can be no
question that the organization has suffered injury in
fact."). In this case, as HOPE has alleged that it has "de-
voted significant resources to identifying and counteract-
ing BOTANICA's discriminatory policies, which frus-
trated the organization's counseling and referral ser-
vices," this is sufficient to demonstrate HOPE's standing
on a motion to dismiss. (D.E. No. 29 at 23).

Next, Botanica argues that the Gyoris and Iserns do
not have standing because neither family has alleged
[**12] that they have been affected by the occupancy
restrictions. However, while neither family alleges they
have been prevented from inhabiting their unit, both the
Gyoris and the Iserns have alleged that they have "suf-
fered the loss of important social, professional, business
and economic, political and aesthetic benefits of associa-
tions with other families with children that arise from
living in integrated communities free from discrimina-
tory housing practices." (D.E. No. 29 at 20, 22). Based
on these allegations, the Court finds the Gyoris and Is-
erns have made sufficient allegations to establish their
standing. See, e.g. Trafficante v. Metropolitan Life Ins.,
409 U.S. 205, 93 S. Ct. 364, 34 L. Ed. 2d 415 (1972)
(finding that tenants had alleged sufficient injury and
thus had standing to sue under the Civil Rights Act of
1968 where they alleged that Defendant's discriminatory
practice of not renting to blacks had injured them in that
"(1) they had lost the social benefits of living in an inte-
grated community; (2) they had missed business and
professional advantages which would have accrued if
they had lived with members of minority groups; (3) they
had suffered embarrassment and economic damage in
social, [**13] business, and professional activities from
being 'stigmatized' as residents of a ‘white ghetto.").

Therefore, the Court denies Botanica's motion to dismiss
on this issue.

B. Waiver

Botanica also argues that the Ceballoses have
waived any claim of discrimination based on the occu-
pancy restriction. Defendant argues that when the Cebal-
loses purchased their unit in July 2005 they were aware
of the four-person occupancy limitation for the unit they
purchased and thus, they have waived any right to sue for
discrimination under the Fair Housing Act. [HN6] While
a statutory right such as those protected by the FFHA can
be waived, such a waiver must be knowing and inten-
tional. See United States v. Olano, 507 U.S. 725, 733,
[*1010] 113 S. Ct. 1770, 123 L. Ed. 2d 508 (1993) (stat-
ing that a "waiver is the 'intentional relinquishment or
abandonment of a known right."") (quoting Johnson v.
Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 82 L. Ed. 1461
(1938)). Simply being aware of the four-person occu-
pancy limitation when the unit was purchased is not a
knowing and intentional waiver of the rights protected
under the Fair Housing Act. See, e.g., Simovits v. Chanti-
cleer Condominium Ass'n, 933 F. Supp. 1394, 1405
(N.D. 1lI. 1996) [**14] (finding in a fair housing case
that although Plaintiff was aware of the potential illegal-
ity of a restrictive covenant in a condominium complex’s
Declaration of Condominium Ownership which prohib-
ited minor children from residing in a condominium
when he bought his unit, there was no evidence that
Plaintiff intended to relinquish the right to sue under the
Fair Housing Act). Therefore, the Court finds this argu-
ment is also without merit and Botanica's motion to dis-
miss is denied on this issue.

C. Statute of Limitations

Next, Botanica argues that the statute of limitations
bars the claims of the Gyoris and the Iserns. [HN7] A
two-year statute of limitations exists for bringing an ac-
tion under the FFHA. 42 U.S.C. § 3613(a)(1)(A). Spe-
cifically, the statue provides:

[HN8] An aggrieved person may com-
mence a civil action in an appropriate
United States district court or State court
not later than 2 years after the occurrence
or the termination of an alleged discrimi-
natory housing practice, or the breach of a
conciliation agreement entered into under
this subchapter, whichever occurs last, to
obtain appropriate relief with respect to
such discriminatory housing practice
[**15] or breach.



Page 7

510 F. Supp. 2d 1003, *; 2007 U.S. Dist. LEXIS 1911, **

Defendant argues that the Gyoris and Iserns allege that
Botanica began enforcing its occupancy restriction in
2003 and that Botanica created a "rules enforcement
committee” in 2001 and notes that both actions occurred
more than two years before the complaint was filed on
January 19, 2006. Plaintiff also argues that the other al-
legations consist of "specific events which occurred over
two years ago." (D.E. No. 25 at 18). In contrast, Plain-
tiffs have argued that Defendants' actions are continuing
violations and thus, their claims are not barred. After
examination of the amended complaint, the Court finds
the Gyoris and Iserns have in fact alleged a continuing
violation; however, it is clear to the Court that any claims
Teresita Gyori has made based on actions occurring be-
fore January 19, 2004, are barred by the statute of limita-
tions.

[HN9] Where plaintiffs allege a pattern of discrimi-
nation and various acts are related to this pattern, the
statute of limitations is applied differently than it would
be applied where plaintiff has alleged discrete acts of
discrimination. See Havens, 455 U.S. at 380-81 (stating
that "pursuant . . . to the Fair Housing Act, [**16]
[where a plaintiff] challenges not just one incident of
conduct violative of the Act, but an unlawful practice
that continues into the limitations period, the complaint
is timely when it is filed within 180 days * of the last
asserted occurrence of that practice.”) (internal citations
omitted); Center for Biological Diversity v. Hamilton,
453 F.3d 1331, 1334 (11th Cir. 2006) ("The continuing
violation doctrine permits a plaintiff to sue on an other-
wise time-barred claim when additional violations of the
law occur within the statutory period."). As the amended
complaint is pled, Plaintiffs have alleged a continuing
violation. However, [HN10] "the fact that a series of
discriminatory or otherwise unlawful acts is indeed a
series, a continuum, rather than a concentration [*1011]
of unrelated acts, will delay the deadline for suing with
respect to the earliest acts in the series only if their char-
acter was not apparent when they were committed but
became so when viewed in the light of the later acts.”
Moskowitz v. Trustees of Purdue University, 5 F.3d 279,
282 (7th Cir. 1993) (discussing a continuing violation in
the context of the Age Discrimination in Employment
[**17] Act). See also Hipp v. Liberty Nat. Life Ins. Co.,
252 F.3d 1208, 1222 (11th Cir. 2001) ([HN11] "The
continuing violation doctrine is premised on 'the equita-
ble notion that the statute of limitations ought not to be-
gin to run until facts supportive of the cause of action are
or should be apparent to a reasonably prudent person
similarly situated."). On the face of the Complaint it is
clear that Teresita Gyori should have been aware of her
cause of action at an earlier date. The amended com-
plaint specifically states that "[s]ince moving into
BOTANICA in 2001, TERESITA GYORI has been con-
stantly advising the Board of directors of BOTANICA

and KCHOA that their regulations and enforcement of
the same were illegal and discriminatory.” (D.E. No. 29
at 18). The amended complaint also alleges "Gyori filed
a fair housing complaint against KCHOA and
BOTANICA" (D.E. No. 29 at 19). The Court takes judi-
cial notice of this complaint, which was filed by Teresita
Gyori in case number 04-22672-CIV-MORENO on Oc-
tober 25, 2004. ® [HN12] Fed. R. Evid. 201. See Reyn's
Pasta Bella, LLC v. Visa USA, Inc., 442 F.3d 741, 746
n.6 (9th Cir. 2006) (stating [**18] that the court could
"take judicial notice of court filings and other matters of
public record."). Thus, it is clear to the Court that a rea-
sonably prudent person in Teresita Gyori's position
would know that she had a cause of action as to the ac-
tions which occurred before January 19, 2004 long be-
fore the filing of this case on January 19, 2006. As to the
other members of the Gyori family and the Iserns, the
Court finds that it is not apparent from the face of the
complaint that their claims are barred by the statute of
limitations. If necessary, Defendant may raise this issue
at a later time in a properly filed motion for summary
judgment. Thus, Defendant's motion to dismiss on the
grounds of the statute of limitations is granted as to Tere-
sita Gyori only and any claims based on incidents which
occurred before January 19, 2004 are barred.

4  The statute of limitations was subsequently
changed to two years.

5 As previously stated, this case was eventually
dismissed due to the parties' failure to comply
with a Court Order. See (D.E. No. 64 in Case No.
04-22672-ClV).

[**19] D. Failure to State A Claim

Plaintiffs have alleged familial status discrimination
and unlawful retaliation in violation of the Fair Housing
Act. [HN13] Familial status is defined, in short as one or
more children (under 18 years of age) living with a par-
ent or legal guardian." Woodard v. Fanboy, L.L.C., 298
F.3d 1261, 1264-65 (11th Cir. 2002) (citing 42 U.S.C. §
3602(k)(1)). Plaintiffs have alleged their familial dis-
crimination claims in three counts: Count 1 is a claim for
disparate treatment, Count Il is a claim for disparate im-
pact, and Count Il is a claim for unlawful retaliation.
Botanica has alleged that Plaintiffs fail to state a claim
for relief in each of the three counts. For the reasons dis-
cussed below, the Court finds that Plaintiffs have stated a
claim for relief for disparate treatment and disparate im-
pact but have failed to state a claim for retaliation.

1. Count I: Disparate Treatment

[HN14] In order to state a claim for disparate treat-
ment, Plaintiffs must allege that other unit owners simi-
larly situated to themselves were treated differently than
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they were on the basis of their familial status. See Lynn v.
Village of Pomona, 373 F. Supp. 2d 418, 429 (S.D.N.Y.
2005) [**20] [*1012] (stating in the context of a dispa-
rate treatment race discrimination claim under Title VIII
that "[i]n other words, plaintiffs, must demonstrate that
other builders, who are situated similarly to plaintiffs,
were treated differently by defendants on the basis of
race."). See also Wilson v. B/E Aerospace, Inc., 376 F.3d
1079, 1087 (11th Cir. 2004) (stating in the context of a
Title VII sex discrimination case that "[a] plaintiff estab-
lishes a prima facie case of disparate treatment by show-
ing that she was a qualified member of a protected class
and was subjected to an adverse employment action in
contrast with similarly situated employees outside the
protected class."). Here, Plaintiffs have alleged that every
Plaintiff is a member of a protected class due to their
familial status and that:

Defendants discriminated against Plain-
tiffs by re-implementing and enforcing
unreasonably low occupancy limitations
without any basis in law solely to dis-
criminate against families and children.
The Defendants discriminated against the
Plaintiffs by enforcing rules and regula-
tions that specifically restrict children and
families with children. The foregoing
conduct of [**21] the Defendant consti-
tutes discrimination against any person by
making unavailable or denying, a dwell-
ing to any person because of their familial
status by enacting overly restrictive occu-
pancy standards and rules targeting activi-
ties with children with the intent to limit
the number of families with children at
BOTANICA.

(D.E. No. 29 at 26). The Court finds such allegations are
sufficient under Federal Rule of Civil Procedure 8 to
qualify as a short and plain statement of a disparate
treatment claim. Botanica argues that Plaintiffs fail to
state a claim because "[i]n this case, the amount of peo-
ple Botanica allows per unit, as built, is reasonable for
the size and configuration of the luxury apartments . . .
the restrictions are in place to protect the value and con-
genial atmosphere at the condominium.” (D.E. No. 25 at
15). However, these issues are clearly inappropriate for
the Court's consideration on a motion to dismiss where
the Court is limited to considering the allegations on the
face of the complaint and not the merits of these allega-
tions. Because the Court finds that Plaintiffs have suffi-
ciently pled a claim for disparate treatment, [**22] the
Court denies Botanica's motion to dismiss on this issue.

2. Count Il: Disparate Impact

Next, the Court considers Plaintiffs' disparate impact
claim. [HN15] In order to state a claim for disparate im-
pact, Plaintiffs must allege "that a specific policy caused
a significant disparate effect on a protected group.”
Mountain Side Mobile Estates P'ship v. Sec'y of Hous.
and Urban Dev., 56 F.3d 1243, 1251 (10th Cir. 1995).
See also Charleston Hous. Auth. v. U.S. Dep't of Agric.,
419 F.3d 729, 740-41 (10th Cir. 2005) (stating in a Fair
Housing Act case that "the plaintiffs must demonstrate
that the objected-to action results in, or can be predicted
to result in, a disparate impact upon a protected class
compared to a relevant population as a whole."); Cooper
v. Southern Co., 390 F.3d 695, 716 (11th Cir. 2004)
(stating in the context of a Title VII race discrimination
claim that "[t]Jo prove disparate impact, a plaintiff must
establish the existence of a statistically significant dispar-
ity among members of different groups affected by a
type of employment decision; a specific, facially neutral
employment practice and the statistically [**23] signifi-
cant disparity."). In the amended complaint, Plaintiffs
allege that:

The establishment and promulgation of
the restrictive occupancy rules have dis-
couraging effects to families with children
who choose not to live in a housing facil-
ity that does not permit more than two
children. The publication of the [*1013]
restrictive occupancy rules have discour-
aging effect to families with children who
choose not to live in a housing facility
that does not permit more than two chil-
dren.

(D.E. No. 29 at 32). The Court finds such allegations are
sufficient under Federal Rule of Civil Procedure 8 as it
gs a short and plain statement of a disparate impact claim.

6 The Court acknowledges that the statistical
evidence cited by Plaintiffs in this portion of the
complaint is weak at best. However, at this time
the Court is only assessing the sufficiency of the
allegations.

3. Count I11: Retaliation

[HN16] 42 U.S.C. § 3617 prohibits retaliation for
[**24] the exercise of a right protected by the Fair
Housing Act. In order to state a cause of action for re-
taliation in violation of the Fair Housing Act, a plaintiff
must allege (1) that he or she engaged in protected activ-
ity, (2) that he or she suffered adverse actions, and (3)
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that the adverse action was causally related to the pro-
tected activity. Shotz v. City of Plantation, Fla., 344 F.3d
1161 (11th Cir. 2003). Plaintiffs allege that Teresita Gy-
ori filed the action Gyori v. Key Colony Homeowners
Association, et. al., case number 04-22672-CIV-
MORENO and then the Gyoris sold their unit to the Ce-
balloses. Botanica then "chose to enforce the occupancy
limitation for the first time on a purchaser of a condo-
minium, when such rules were previously enforced only
to renters." Thus, "Botanica refused the Ceballos family
the right to live in their apartment in retaliation" for
Teresita Gyori's filing of Gyori v. Key Colony Home-
owners Association. Here, Plaintiffs have not stated a
claim for retaliation because their allegation is that Tere-
sita Gyori engaged in protected activity and then
Botanica retaliated against other individuals, namely the
Ceballoses, for Gyori's [**25] actions. This is not re-
taliation because there is no alleged retaliation against
the person who engaged in the protected activity. There-
fore, the Court grants Defendants' motion to dismiss
Count 11 for retaliation.

E. Individual Liability of Board Members and Carol
Pasch

Defendant board members and Pasch, the property
manager for Botanica, have moved to dismiss the claims
against them arguing that they cannot be held individu-
ally liable. In arguing that the individual board members
cannot be held liable, Defendants cite Florida case law
regarding the liability of officers and directors of not-for-
profit corporations. Defendants specifically rely on
[HN17] section 617.0834 of the Florida Statutes which
holds that officers and directors of not-for-profit corpora-
tions are generally immune from personal liability for
corporate acts. In arguing that Pasch cannot be held li-
able, Defendants rely on agency principles and argue that
Pasch has been improperly sued as an employee in her
individual capacity for actions she carried out within the
scope of her employment for Botanica. The Court finds
these arguments to be without merit and finds that the
board members [**26] and Pasch can be held liable un-
der the Fair Housing Act and that Plaintiffs have stated a
claim against these individual Defendants.

[HN18] It is clear that the Fair Housing Act allows
for claims to be brought against individual Defendants.
Meyer v. Holley, 537 U.S. 280, 285, 123 S. Ct. 824, 154
L. Ed. 2d 753 (2003) (citing 42 U.S.C. § 3605(a), 42
U.S.C. § 3602(d)). Thus, board members can be held
liable for their own unlawful conduct under the Fair
Housing Act as alleged in this action. Plaintiffs specifi-
cally allege that "[e]ach and every member of the Board
of Directors [*1014] was personally involved in each
and every discriminatory act mentioned infra during their
tenure as Members of the Board of Directors. As such,

each reference to BOTANICA includes each and every
member of the Defendant members of the Board of Di-
rectors.” (D.E. No. 29 at 5). In addition, section
617.0834, a state statute, cannot be applied to bar Plain-
tiffs' federal cause of action. Furthermore, it is alleged
that the board of directors each personally and intention-
ally discriminated against families. [HN19] Section
617.0834 does not protect against willful violations of
rights protected by the [**27] Fair Housing Act.
617.0834(1)(b)(3), Florida Statutes (stating that the stat-
ute's immunity does not apply where the officer's breach
his or her duties constitutes "[r]ecklessness or an act or
omission which was committed in bad faith or with mali-
cious purpose or in a manner exhibiting wanton and will-
ful disregard of human rights, safety, or property.).
Therefore, Plaintiffs have stated a sufficient claim
against the board members and the Court denies the mo-
tion to dismiss on this issue.

Plaintiffs have also stated a claim against Carol
Pasch. Defendants state that "[bJuilding manager Defen-
dant CAROL PASCH, personally implemented and en-
forced all of the discriminatory rules and regulations of
BOTANICA with knowledge of the illegality of such
rules. As such, each reference to BOTANICA includes
CAROL PASCH." (D.E. No. 29 at 6). Despite Defen-
dants' arguments, the fact that Pasch committed the al-
leged actions in the course and scope of her employment
is irrelevant. [HN20] It is clear that an employee acting
in the course and scope of her employer is still liable for
her own unlawful conduct. Dillon v. AFBIC Develop-
ment Corp., 597 F.2d 556, 562 (5th Cir. 1979). " See also
[**28] Jeanty v. McKey & Poague, Inc., 496 F.2d 1119,
1120-21 (7th Cir. 1974) (stating that "[i]t is well estab-
lished that agents will be liable for their own unlawful
conduct, even where their actions were at the behest of
the principal.) (citations omitted); Marthon v. Maple
Grove Condominium Ass'n, 101 F. Supp. 2d 1041, 1053
(N.D. 1lI. 2000) (stating that "[m]yriad cases extend
Housing Act liability to non-innocent agents as well as
their principles. . . ."). "An agent has no obligation to
carry out . . . [her] principal's order to do an illegal act”
and in this housing discrimination case, an excuse of-
fered by an employee that she was acting at the behest of
her employer does not absolve her from the illegal ac-
tions she took nor does it preclude her from liability.
Dillon, 597 F.2d at 562. Thus, the Court finds Plaintiffs
have also sufficiently stated a claim against Defendant
Carol Pasch and the Court will also deny Defendants'
motion to dismiss on this issue.

7 In Bonner v. Prichard, 661 F.2d 1206, 1209
(11th Cir. 1981) (en banc), the Eleventh Circuit
adopted as binding precedent all decisions of the
former Fifth Circuit handed down prior to Octo-
ber 1, 1981.
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[**29] F. Strike References to KCHOA

Botanica has also asked the Court to strike all refer-
ences to KCHOA in the amended complaint. [HN21]
Federal Rule of Civil Procedure 12(f) provides that a
Court may in its discretion order stricken from a pleading
"any redundant, immaterial, impertinent, or scandalous
matter." "However, a court will not exercise its discretion
under the rule to strike a pleading unless the matter
sought to be omitted has no possible relationship to the
controversy, may confuse the issues, or otherwise preju-
dice a party." Reyher v. Trans World Airlines, Inc., 881
F. Supp. 574, 576 (M.D. Fla. 1995). Here, the court finds
that KCHOA is not wholly unrelated to this controversy,
there has also been no [*1015] showing that the men-
tion of KCHOA will confuse the issues, or that a party is
prejudiced by the reference to KCHOA. Defendant
Botanica essentially argues that a number of the allega-
tions relating to KCHOA and itself are untrue. However,
that does not mean that the allegations rise to the level of
those that must be stricken. Botanica is free to dispute
these allegations in its Answer. Thus, the Court will deny
Defendant's [**30] motion to strike. ®

8 Defendant Botanica also mentions in passing
that the references to the Ceballoses's hospital-
ized son should be stricken from the amended

complaint; however, for the same reasons as dis-
cussed above, the Court again finds that these are
not allegations which must be stricken under Rule
12(f).

ORDERED AND ADJUDGED that

1. Defendant's Motion to Dismiss the Plaintiffs'
Amended Complaint (D.E. No. 25) is GRANTED in
part and DENIED in part. The motion is granted in
that the claims of Teresita Gyori which occurred before
January 19, 2004 and the retaliation claim in Count Il
are dismissed with prejudice. The motion is denied in all
other respects.

2. Defendants' Morton Pollack, Maria Bueno,
Charles Nash, Arthur Hanlon, Michael McCoy, and
Carol Pasch Motion to Dismiss the Plaintiffs' Amended
Complaint (D.E. No. 43) is DENIED.

3. Defendants shall file their Answer to the
Amended Class Action Complaint within ten (10) days
of the entry of this Order.

DONE AND ORDERED [**31] in Chambers at
Miami, Florida, this 10 day of January, 2007.

JOSE E. MARTINEZ
UNITED STATES DISTRICT JUDGE



